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Issues covered today

oBriet history of international dispute resolution
oMethods of alternative dispute resolution
oArbitration: characteristics, institutional and ad hoc, procedure

oPublic and private adjudication: ownership, adjudicators,
applicable law, review mechanisms, legitimacy



i History of International Dispute
Resolution

s o Lex Mercatoria
“BAN

W B 2 oMerchants would agree to settle
the dispute by accepting the

judgment of a fellow dealer
AR : :
B o Disputes were resolved without
any supervision or intervention

from a domestic court

o The role of reputation

¥ o Subsequently states started to
‘nationalise’ dispute settlement
procedures
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Non-binding ADR Processes | Non-Binding ADR Processes

D Alternative Dispute Resolution (ADR)

Binding ADR Processes

without Third-party with Third-party Intervention
Intervention
* Negotiation (including *  Mediation
diplomatic) *  Mini-trial
» Cooling off periods * Conciliation

» Stakeholder dialogue

» Early neutral evaluation

« Judicial settlement
conference
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Expert determination
Arbitration
Med-arb (hybrid process)



Mediation and Conciliation

oMediation: ]Persuode the parties o Conciliation: the main role is to

to focus on their real interests make a proposal for settlement,
mediator does not assume sole the conciliator plays a relatively
respcpn5|b|||’r¥ for generating direct role in the actual resolution
solutions but facilitates the of a dispute and even advises the
parties’ own discussion and parties on certain solutions b
representation of their own making proposals for settlement
Interests o o UNCITRAL Conciliation Rules

o 2ingapore Mediation 5ICSID Conciliation Rules

- o United Nations Model Rules for
o WIPO Mediation Rules the Conciliation of Disputes
o UNCITRAL Model Law on between States

International Commercial
Mediation



Expert Determination & Dispute Review Boards

* Expert determination - an o Dispute Review Boards - an
independent third party who is an independent panel of impartial
expert in the subject to be professionals providing guidance to
considered appointed fo decide the resolve project issues and mitigate
dispute. The expert’s decision is their impact

binding on the parties, unless

agreed otherwise at the outset o For example, the Channel Tunnel

. Project any dispute had first to be

* Particularly suited to valuation referred to the Panel of experts and
disputes and technical issues rather them to ICC arbitration. Similar to
fh(]n de'l'Cliled |egCI| ISsues experf deferminaﬂon_



Why ADR is Widely Used?

Can be less confrontational:
instead of arbitration in some
cultures people prefer face-
saving, mutually agreeable
compromises to awards
proclaiming one party’s rights

Can be quick and inexpensive 'ﬁ,:’“

But can be difficult if the If other ADR procedures fail,

arties and the :
a parti 3 parties may have to refer to

mediator/conciliator do not L
./ : Al arbitration (ad hoc or
share a similar cultural o
institutional)
background
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Characteristics of Arbitration

No official Dispute
definition settlement

Binding nature

Consensual nature
(jurisdiction,
withdrawal)

Out of domestic
courts
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s Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (New
York Convenhon)

T PP b o defl rlhae ared priTEy o e Feciprocal erndorcement of arbitral award s under the New York Carmveention
M oeid be checiosd befcw scting upon i

Source: http://plc.practicallow.com/0-376-2181
Prof Yarik Kryvoi Conceptual Foundations of International Adjudication 11



Disputes & Arbitrability

o The need to have a genuine  Examples of non-arbitrable

dispute disputes:

o A real disagreement rather o Competition (antitrust) law
than a fake dispute o Securities law

o 'Arbitrability’ o Criminal law

The rationale: to benefit not
only the parties but society at
large



The Agreement to Arbitrate

oArbitration clause

oSubmission agreement (agreement after a dispute has actually
arisen)

oShould in "in writing" under the New York Convention
oOnce agreed - the parties may not unilaterally withdraw
oEnforcement ot arbitration agreement
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Two Types of Arbitrations

il

Ad hoc Institutional
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Ad Hoc Arbitration: Pros and Contras

oLess expensive and cumbersome  oless detailed rules

o Even more flexible o Difficult if there are
olf the parties cannot agree on dlsqrgreemen’rs between the
Institution parties

o The framework for ad hoc is oﬁxc]:ltfminlis’rro’rive support can be
ITricult

o The Rules of Arbitration of the
United Nations Economic
Commission for Europe

(1966)

o The UNITRAL Arbitration
Rules (1976)



Institutional Arbitration: Pros and Cons

o Essentially, incorporation of a book o The parties may have to pay a fixed

of rules into a contract between fee in advance
pc:r.’rles. o o Additional costs related to
o Periodical revision of procedural maintenance of the secretariat

rules in consultation with relevant
stakeholders

o Deals with situations such as
unwillingness to arbitrate or refusal
to appoint an arbitrator

o Trained staff to administer the
arbitration

o Some institutions (e.g., ICC) offer
additional review of draft awards
before publishing them

o Short time limits




AAAICDR - NEW YORK
Laepest arbitration centre
globally, by rumbder of Cates
fed [2011)

2013 saw 1165 newcane
fings

BON InCrease n number o e
Case ngs between 2003
a»d 2013

ICSID - WASHINGTON
(ww@“‘t\s'wv’t %0
Mate Saputes

- Approximatedy 363 of all X I
SO0 are settied or discontinued
before » final nuling v made
2014 38 new case f s
40% Increase in number of fem
flngs between 2004 3nd 2014

DIFC COURTS -

The DFC Courts [estadinhed
mlucmr«;m.:p L Lo

law jodhciary based n e Dud s
Internatonal Financial Centre

WATh Jurisdic tion paverning covdl and
CoOmmercial Oepetes

DIFC LCIA -
1~ D"C LCWisa py!'g:g'.v
between the LCIA and the DIFC (2
financial centre estadlished in 2004

“trends ks tern anony AT pton
and SIAL Aveund Regort 2014 (2014)

Aodror and M Rogen

ewiCase! ops

rease v 1he nurder of new

ngs between 2004 a0d 2014

ICC - PARTS
Second largest arbitzation centre
ghobaty tay number of Cases filed
2013}

2013 saw 767 new Cane FROES
12N Increase In number of new Case
filngs between 2003 and 2013

HKIAC - HONG KONG

One of the largest
arbitration centres in the

Asia Pacific region, by
numder of cases fhed

2014: 477 naw dispute
matters of which 252
were abitration Cases
93N of ardrrations were
termnatonyd

SICC - SINGAPORE

The SICC was launched on §
Jarvanny 2015 The SICC offers
Sugants the option of having
thew duigrates adjodic ated

by 2 panei of experienced
podges comprining specialist
Commercial jodges from
Segapere and international
podges from both civil low and
COMMOn w17 SONS




Choice of Law Governing the Conduct
of Proceedings

"he International Chamber of Commerce (Paris, since 1923)
'he American Arbitration Association (New York, since 1926)
'he London Court of International Arbitration (since 1982)

OI OI OI OI

"he Arbitration Institute of the Stockholm Chamber of Commerce
(since 1949)

oThe International Center for Settlement of Investment Disputes
(Washington, since 1965)
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Considerations in Choosing an
Arbitration Institution

Permanency

Modern rules ot arbitration
Qualified staff

Reasonable charges

Jurisdiction with a well-established rule of law and
friendly towards arbitration



Regulation of International Arbitration

Law which governs
o The agreement to arbitrate

o The actual arbitration
proceedings

o Law applicable to substance
of the dispute

o Law applicable to
international recognition
and enforcement of awards

The role of domestic law

o Enforce an agreement to
arbitrate

o Provisional measures
o Challenging awards

o Recognition and enforcement
of awards



International Conventions and Model
Laws

o Montevideo Convention 1889 (arbitration clauses between Latin American
countries)

o Geneva Protocol of 1923 and Geneva Convention of 1927 (ICC initiative,
under the auspices of the League of Nations, arbitration clauses and
awards enforcement)

o Convention on the Recognition and Enforcement of Foreign Arbitral Awards

1958

o Convention on the Settlement of Investment Disputes between States and
Nationals of Other States1965

o Bilateral Investment Treaties

o UNCITRAL Model Law on Arbitration 1985



Pros and Cons of Arbitration

o Allows expert analysis of complex
Issues

o Less formal and tailored
proceedings

o Sometimes faster (particularly with
expedited procedure)

o Almost always in a "neutral" country
o Confidential

o Greater finality

o Very limited judicial review (no
“Oppeal”)

o Harder to delay results
o Uncertain rules and procedures

o Limited checks on arbitrator’ s
powers

o Experience of arbitrators often
differs widely



Advantages of International Arbitration

oHelps to avoid courts of another state
oLanguage & procedure

oChoice of substantive law

oState parties (reduces inequalities)

oEnforcement abroad (compare to court judgements)

oAny disadvantages?

@ 23



Request for Setting up the

arbitration arbitration tribunal

clause

Arbitration Award Enforcement
proceedings notification of the award
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Public and private adjudication

Procedural and
substantive Ownership and
aspects of funding
adjudication:

Appointment and Requirement on
tenure of diversity of
adjudicators adjudicators

Adjudicators’ Transparency and
background confidentiality

Applicable law Setting precedents

Internal review External review
MEEOERINGS mechanisms
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Transparency

Publication of
separate opinions

Disclosing the
votes of the sitting
panels

Hearings

Submission by a
non-disputing

party

Submission by a
third party

Publication of key
documents

Commencement o
proceedings

Institution

yes yes yes yes yes yes

yes

ICJ
ECtHR

yes yes yes yes yes yes

S

ye
varies

varies varies varies varies varies

varies

ICSID
ICC

no

no

no

no

no

no

no

no no no no no no

no

SIAC
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= Ownership and funding of institutions

public adjudication

ICJ ECtHR ICSID ICC SIAC
(a5 (VLT R TN o] oA [ S M [nstitution established by Institutions are established by
VAT aTe I (VT Te e MRS (CI 1R W states, funded primarily by and funded by private actors

Ao Te] o 1o lo| R -T-ER (o1 ("B fees of parties (states and with significant fees for the
disputing parties investors) but subsidized by an parties

intergovernmental

organization
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Adjudicators

ICJ ECtHR |ICSID ICC SIAC

Adjudicators appointed by Adjudicators appointed by Adjudicators appointed by
Sl N nale 1 |IA TSI IP-(s R (=\d sl parties or the institution for parties or the institution for
each case each case

Rigid requirements on No requirements on diversity  No requirements on diversity
diversity of adjudicators on of adjudicators on geographic of adjudicators on
s[=lels| (el o]alleelale Mo S\ [oTelnal=101 8| and development level of the  geographic and development
level of the country of origin  [elel¥]ai{a"Aei¥e]gle]1y level of the country of origin

Vel TV]e[[elo) o1 N elalaalel AT i7“B Adjudicators public private Adjudicators primarily have
o101o) el [e\"YA TaTe No1¥] o] [TeR1=1a% 1= |law and/or private practice private law and private
background background practice background
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Applicable law & role of precedent

public adjudication

ICJ ECtHR

Disputes are resolved
primarily on the basis of
pubic law with open-
ended principles playing

the most important role

Decisions in earlier cases
often serve as guidance
for future cases
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|CSID
Disputes are resolved on

the basis of public and
private national and
international law with
open-ended principles

playing the most important
role

Decisions in earlier cases
often serve as guidance for

future cases
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ICC SIAC

Disputes are resolved
primarily on the basis of
private national law rules
playing the most important
role

Decisions in earlier cases

do not serve as guidance
for future cases
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Internal and External Review Mechanisms

public adjudication

ICJ ECtHR |ICSID ICC SIAC
An internal review An internal review mechanism An internal review mechanism
mechanism of rendered of rendered decisions in of rendered decisions in
decisions in limited limited circumstances An limited circumstances An
circumstances An internal internal review mechanism of  internal review mechanism of
review mechanism of rendered decisions in limited  rendered decisions in limited
e g te e TS T R e R i e M circumstances No internal circumstances No internal
circumstances No internal review mechanism of review mechanism of
review mechanism of rendered decisions rendered decisions
rendered decisions

Decisions cannot be Decisions can be challenged

Decisions cannot be challenged or set aside by and set aside by domestic
challenged or set aside by domestic courts courts

domestic courts
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Questions?
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