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Public International Law Issues in Investor-
State Arbitration
• Sources of International Law
• Law of Treaties
• State Responsibility
•Nationality
• Territory



Sources of International Law
Statute of the International Court of Justice, Article 38



Sources of International Law – General 
Principles
Hulley Enterprises Limited v. Russian Federation, PCA Case 
No. 2005-03/AA226 (Final Award), paras. 1357-1359



Sources of International Law – General 
Principles
El Paso Energy International Company v. Argentine 
Republic, ICSID Case No. ARB/03/15 (Award) (31 October 
2011), paras. 622-623



Law of Treaties – Definitions
Vienna Convention on the Law of Treaties, Article 1



Law of Treaties – Entry into Force
UK-Colombia BIT, Article III(1)



Law of Treaties – Entry into Force
Vienna Convention on the Law of Treaties, Article 24



Law of Treaties, Contracting States
ICSID Convention, Articles 67, 68, 71



Law of Treaties, Contracting States
ICSID Convention, Articles 67, 68, 71



Law of Treaties – Entry into and Remaining in 
Force
UK-Colombia BIT, Article IV(1)



Law of Treaties – Internal Law, Retroactivity, 
Territory
Vienna Convention on the Law of Treaties, Articles 27-29



Law of Treaties – Interpretation
Vienna Convention on the Law of Treaties, Article 31



Law of Treaties – Applicable Law
ICSID Convention, Article 42(1)



Law of Treaties – “Intra-EU” Cases (illustrative 
list)
• European American Investment Bank v. Slovakia, PCA Case No. 2010-17 (Award on 

Jurisdiction) (22 October 2012)
• Anglia Auto Accessories Limited v. Czech Republic, SCC Arbitration Case V 2014/181 

(Award) (10 March 2017)
• I.P. Busta & J.P. Busta v. Czech Republic, SCC Arbitration Case V 2015/014 (Award, 10 

March 2017)
• Magyar Farming Co Ltd and others v. Hungary, ICSID Case No ARB/17/27 (Award, 13 

November 2019)
• BayWa r.e. renewable energy GmbH and BayWa r.e. Asset Holding GmbH v. Spain, ICSID 

Case No ARB/15/16 (Decision on Jurisdiction, Liability and Directions on Quantum, 2 
December 2019)

• Addiko Bank AG and Addiko Bank d.d. v. Croatia, ICSID Case No ARB/17/37 (Decision on 
Croatia’s Jurisdictional Objection Related to the Alleged Incompatibility of the BIT with 
the EU Acquis, 12 June 2020)

• Raiffeisen Bank International AG and Raiffeisenbank Austria d.d. v. Croatia, ICSID Case No 
ARB/17/34 (Decision on Respondent’s Jurisdictional Objections, 30 September 2020)



State Responsibility – State of Necessity
LG&E Energy Corp. v. Argentine Republic, ICSID Case No. 
ARB/02/1 (Decision on Liability) (3 October 2006), para. 248



State Responsibility – State of Necessity
Total S.A. v. Argentine Republic, ICSID Case No. ARB/04/01 (Decision 
on Liability) (27 December 2010), para. 345



Nationality – ICSID Convention
ICSID Convention, Article 25



Nationality – General Considerations

• Nationality is central to the law of diplomatic protection and access to 
international adjudication.
• Generally, it is a state’s prerogative to confer or withdraw nationality 

in accordance with its domestic law. Most states confer nationality on 
the basis of descent or place of birth, or through some other tie.
• Nationality Decrees Issued in Tunis and Morocco, Advisory Opinion of 

7 February 1923, PCIJ Ser. B, No. 4. Questions of nationality have 
historically been in the reserved domain of domestic law.



Nationality – Natural Persons
International Law Commission, Draft Articles on Diplomatic 
Protection, Article 4



Nationality – Corporations
International Law Commission, Draft Articles on Diplomatic 
Protection, Article 9



Nationality – Dual Nationals
• Historically, a national of a State was not permitted to bring an 

international claim against his or her State of nationality, even if he or 
she was dual national.
• A dual national could now likely bring an international claim against a 

State of nationality provided the host State nationality is not the 
dominant nationality and provided there is no specific prohibition on 
claims by dual nationals (such as in the applicable treaty).
• The result is an expansion of the personal jurisdiction of international 

tribunals.



Territory – Prohibition of Use of Force and 
Acquisition of Territory by Force
UN Charter, Article 2(4)



Territory – Prohibition of Use of Force and 
Acquisition of Territory by Force
UN General Assembly Resolution 68/262 (27 March 2014)



Territory – Situation in Crimea
Stabil LLC and Others v. Russian Federation, PCA Case no. 2015-
35 (Award on Jurisdiction) (26 June 2017), para. 127



Territory – Situation in Crimea
Stabil LLC and Others v. Russian Federation, PCA Case no. 2015-
35 (Award on Jurisdiction) (26 June 2017), para. 175



Territory – Situation in Crimea
Oschadbank v. Russian Federation, PCA Case No. 2016-14 (Award) 
(26 November 2018), paras. 201, 218



Territory
UK-Colombia BIT, Article I(4)



Territory
UK-Colombia BIT, Article XIV



State Succession
Sanum Investments Limited v. Lao People's Democratic 
Republic, UNCITRAL, PCA Case No. 2013-13


