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The Concept of Jurisdiction
• Power of a court or tribunal to adjudicate a claim
• Difference to merits
• Key requirement in international dispute settlement is

consent
• Several sub-elements:

• Personal jurisdiction

• Subject-matter jurisdiction

• Temporal jurisdiction

• Territorial jurisdiction



Consent to Arbitration
Colombia-UK BIT (2010), Article IX



Requirement for Consent
Status of Eastern Carelia, PCIJ Ser. B, No. 5 (23 July 1923)
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Where Can We Find Consent?
• Investor-State contract
• Compromis (ad hoc)
• National legislation
• Treaty



Consent – Textual Limits
UK-USSR BIT, Article 8



Consent – Perfection
Koch Industries v. Canada, ICSID Case No. ARB/20/52, Request for Arbitration 



Consent – Multilateral Treaties

• North American Free Trade Agreement (NAFTA)
• United States-Mexico-Canada Agreement (USMCA)
• Dominican Republic-Central America Free Trade Agreement (CAFTA)
• Canada-EU Comprehensive Economic and Trade Agreement (CETA)
• Treaty on the Eurasian Economic Union (EEU Treaty)



Consent – Irrevocability
Colombia-UK BIT, Article IX(8)



Consent – Irrevocability
ICSID Convention, Article 25
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Consent – Most-Favored-Nation Clauses
Germany-Bangladesh BIT, Article 2



Consent – Most-Favored-Nation Clauses
Colombia-UK BIT, Article III
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Pre-Arbitration Requirements and Choice of 
Forum

• Pre-Arbitration Requirements
• Prior amicable settlement
•Waiting period
• Exhaustion of domestic remedies

• Choice of Forum
• Domestic courts or arbitration
• Different fora for investor-State arbitration



Prior Amicable Settlement
Colombia-UK BIT, Article IX(1)



Waiting Period
Colombia-UK BIT, Article IX(3) & (4)



Exhaustion of Local Remedies
Colombia-UK BIT, Article IX(2)



Choice of Forum
Compania de Aguas del Aconquija S.A. & Vivendi Universal 
v. Argentina Republic, ICISID Case No. ARB/97/3, Decision 
on Annulment (3 July 2002)



Choice of Forum
Compania de Aguas del Aconquija S.A. & Vivendi 
Universal v. Argentina Republic, ICISID Case No. 
ARB/97/3, Decision on Annulment (3 July 2002)
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Umbrella Clauses
Ukraine-United States BIT, Article II(3)(c)
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Umbrella Clauses
• Brings respect of other obligations within the protective 

“umbrella” of the investment treaty; addresses the problem of 
enforceability of contracts; overcomes the distinction between 
treaty and contract claims

• Effect on applicable law: content of underlying obligation 
determined by the law governing the obligation, not the treaty



Personal Jurisdiction – Investor
UK-Colombia BIT, Article I(1)



Personal Jurisdiction – ICSID
ICSID Convention, Article 25



Personal Jurisdiction – Contracting States
ICSID Convention, Articles 67, 68, 71



Personal Jurisdiction – Contracting States
ICSID Convention, Articles 67, 68, 71



Personal Jurisdiction – Contracting States
ICSID Convention, Article 36



Personal Jurisdiction – Constituent Subdivision or 
Agency
ICSID Convention, Article 25(3)



Personal Jurisdiction – Nationality
ICSID Convention, Article 25



Personal Jurisdiction – Nationality
Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18 (Decision on 
Jurisdiction) (29 April 2004), para. 52



Subject-Matter Jurisdiction – Investment
Bahrain-Netherlands BIT, Article 9



Subject-Matter Jurisdiction, Investment
Bahrain-Netherlands BIT, Article 1(a)



Subject-Matter Jurisdiction – Investment
Malaysian Historical Salvors, SDN, BHD v. Malaysia, ICSID Case 
No. ARB/05/10 (Decision on the Application for Annulment) (16 
April 2009), paras. 58-60



Subject-Matter Jurisdiction – Investment
Malaysian Historical Salvors, SDN, BHD v. Malaysia, ICSID Case 
No. ARB/05/10 (Decision on the Application for Annulment) (16 
April 2009), paras. 58-60



Subject-Matter Jurisdiction – Investment
CMS Gas Transmission Co. v. Argentina, ICSID Case No. 
ARB/01/8 (Decision of the Tribunal on Objections to Jurisdiction) 
(17 July 2003), paras. 48, 51



Subject-Matter Jurisdiction, Investment
ICSID Convention, Article 25



Subject-Matter Jurisdiction – “Investment” under 
ICSID Convention
Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of 
Morocco, ICSID Case No. ARB/00/4, Decision on Jurisdiction 
(23 July 2001)



Legality of Investments – In-Accordance-with-
Host-State-Law Clauses
Germany-Philippines BIT, Article 1
UK-USSR BIT, Article 1(1)

Art. 1 Germany-Philippines BIT

For the purpose of this Agreement:
(1) the term "investment“ shall mean any kind of asset accepted in 
accordance with the respective laws and regulations of either 
Contracting State, and more particularly, though not exclusively: ...

Art. 1(1) UK-USSR BIT

Each Contracting Party shall encourage and create favourable 
conditions for investors of the other Contracting Party to make 
investments in its territory, and, subject to its right to exercise powers 
conferred by its laws, shall admit such investments.



Temporal Jurisdiction
UK-Colombia BIT, Article III(1)



Temporal Jurisdiction
UK-Colombia BIT, Article XIII(1) and (2)



Territorial Jurisdiction – Definition of Investment
UK-Colombia BIT, Article I(2)



Territorial Jurisdiction – Definition of Territory
UK-Colombia BIT, Article I(4)



Jurisdictional Objections
UNCITRAL Arbitration Rules 2021, Article 23



Jurisdictional Objections
ICSID Convention, Article 41


