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18. The respondents in both of these cases are 
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B. Claims against-On!!lithe Unions submitted to the Steering Committee a charge against _ , 
allegmg iat had (i) failed to require suppliers to remediate facilities ~ e 
mandatory dea es nnposed by CoITective Action Plans ("CAPs") as required under Article 12 
of the Accord; and (ii) failed to negotiate commercial tenns to make it financially feasible for 
their suppliers to cover the costs of remediation, as required under Article 22 of the Accord.19 

During a conference call on __ , the Steering Committee discussed the charge and the 
investigations it had unde1ta~ ering Committee concluded that it was "unable to reach 
a decision on the merits of the charge filed against- ,, and that it would "send a fonnal 
letter to all patties informing them of the outcome o~ ecision, noting that in this decision 
and according to the Dispute Resolution rocess the Trade Unions have the right to- ·oceed to 
arbitration."20 Accordingly, on , the Accord Secretariat sent a letter to on 
behalf of the Steering Committee to rnform of"its decision regarding the recent c iarge." 
The letter stated: 

Following investigation of the charge by two Steering Committee members and their 
subsequent report back at a Steering Committee on_ , please see below for 
the statement agreed to by the Steering Committee. 

Under the mles of the Accord Dispute Resolution Process either party to the dispute. or 
the Steering Committee, may submit the matter to a final and binding arbitration process 
no later than 60 days from the Stee1ing Committee's decision.21 

Accord Steering Committee decision, adopted- : 

The SC does not agree on the merits of this case. However the SC re-iterates its clear 
view that the dispute resolution process is valid and binding on all Accord signatories. 

Without prejudice to either the labor or brand signatories' position as to whether there 
has been a violation in this case, the Steering Committee notes that a signatory brand is 
considered responsible for remediation under Article 12- 15 of the Accord for any factory 
which is on the brand's list of active factories within 30 days of the facto1y's inspection 
whatever the quality of the relationship and whether there is an importer or agent 

Accord Secretariat~ Repo1t Detail, Signatory Membership Status, June 2016, Exh. C-8; Notice of 
Arbitration against_ , para. 4. 
Accord Monthly Report Detail. 
Charge with Accord Steering Committee filed by IndustriAll Global Union and UNl Global Union against 
_ , ...... , Exh. C (2016--6 -53. 
Steenng Commi~ e Call Minutes, , Exh. C (2016-~ 
Letter from Accord Secretariat on behalf o Steenng Committee to _ , _ , Exh. 
C (2016- 36)-55. 
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Pursuant to these sections of the Accord, a signatory company has certain obligations, 
in-espective of tiering under the Accord. This includes communicating to the factory its 
responsibilities under the Accord: 

• To implement the con-ective actions according to a schedule that is mandatory 
and time-botmd. 

• To maintain workers' employment relationship and regular income during any 
period that a factory is closed for renovations for a period of no longer than six: 
months. Faihu·e to do so may trigger a notice and ultimately. termination of 
business. 

• To respect the right of a worker to refuse unsafe work, without suffering 
discrinlination or loss of pay. 

The Claimants commenced arbitration against- on 8 July 2016, pursuant to Article 5 of 
the Accord and Article 9 of the Dispute Re~Process. 22 Their Notice of Arbitration 
includes requests for (i) a declaratio-statin that- is in violation of its obligations under 
the Acco-d; ii an award orde1ing to p~diation costs in escrow; (iii) an award 
ordeiing to pay hazardous uty pay to workers: (iv) an award granting costs for these 
proceedings; an (v) interest. 23 The Claimants appointed as arbitrator Professor Hans Petter 
Graver, a national of Norway. 

- filed a Response to the Notice of Arbitration on 6 October 2016, in which it strongly 
denied the allegations that it had failed to meet its obligations under the Accord. 24 It also stated 
that "the claims should be rejected as they are not admissible," arguing: 

The provisions of the arbitration agreement set out in Article 5 of the Accord provide for 
the requirement, as a condition p1·ecedent to any claim being brought, for the SC to have 
made a decision on the issues in dispute. No such resolution has been made here, and the 
Claimants are not entitled to pursue any arbitration in those circumstances. 25 

23. In its Response, - also noted that Alticle 5 of the Accord "suffers from significant 
deficiencies th-t otentially render it unworkable as a valid mechanism to arbitrate". 26 

Nevertheless, recalled that it "firmly supports the objectives of the Accord to improve 
working conditlons or gaiment workers in Bangladesh."27 and stated: 

22 

23 

24 

15 

26 

27 

28 

Without prejudice to the Respondent's position on the enforceability of Article 5 in 
principle, the Respondent is nonetheless prepared to agree, for the purposes of the current 
dispute only, that the Claimants' claims be determined by an arbitrnl tribunaJ established 
under the UNCITRAL Arbitration Rules 2010. 

However, for the reasons given below, the Respondent maintains that the Claimants' 
claims have been brought prematurely, prior to the satisfaction of the contractual 
preconditions set out in Article 5. The claims ai·e therefore inadnlissible and should be 
disnlissed. 28 

Notice of Arbitration against 
Notice of Arbitration against , para. 55. 

Response. paras. 3. 10- 14. 
Response, para. 10. 
Response, para. 19. 
Response, parn. 21. 
Response, para. 21; See also para. 59. 
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24. - appointed as arbitrator Mr Graham Dunning QC. a national of the United Kingdom. 
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C. Claims againstllll 

Meanwhile, on .... , the Unions brought a charge to the Steering Committee, alleging 
that - was~ of Alticles 12 and 22 of the Accord. 29 The Steerin Committee 
disc~the charge and the investi ations into the charge at a meeting on and 
:1 during a conference call on .30 According to the minutes o t e 
- call, the three brand representatives "not find that the charge has merit" an t e t ·ee 
UlllOll representatives did "find that the charge has metit." The minutes record that the Steering 
Committee ''was therefore unable to reach a decision on the metits of the charge filed against 
- - The Chair noted that unions now~ take the charge fm1her if they wish."31 

~utcome was conveyed tollll on--by letter from the Accord Secretariat: 

On behalf of the Accord Steering Committee we are infonning you of its decision 
regarding the charge brought by UNI Global Union and Indust:riALL Global Union ... 

Following investigation of the charge by two Steering Committee members and their 
subsequent report back at a Steering Committee meeting on __ , the 
Steering Committee was unable to reach a decision supported ~n the 
merits of the charge. Under the mles of the Accord Dispute Resolution Process either 
party to the dispute, or the Steering Committee, may submit the matter to a final and 
binding arbitration process no later than 60 days from the Steering Committee's decision. 

32 

The Claimants then commenced arbitration against - on 11 October 2016, pursuant to 
Article 5 of the Accord and Article 9 of the Dispute R~ion Process. 33 The Claimants again 
appointed Professor Graver, and seek similar relieffromllll as they do from- .34 

filed a Response to the Notice of Arbitration on 10 November 2016, in which, like 
, it strongly denied the allegations that it had failed to meet its obligations under the 

Accord. 5- raised the same admissibility o·· ection as - · and sirnilaily stated that, 
despite th~encies in Alticle 5 of the Accord, was "prepared to agree, for the purposes 
of the ctment dispute only, that the Claimants' c a1111S be determined by an arbitral tribunal 
established under the UNCITRAL Arbitration Rules."361111 also appointed Mr Dunning as 
arbitrator. 

~ with Accord Steering Committee filed by IndustriAll Global Union and UNI Global Union against 

--• Exh. C (2016-37)-85. 
Steermg Comnuttee Quarterly Face to Face Meeting Minutes, , Exh. C-(2016-37)-86; Steering 
Committee Conference Call Minutes ("Conference Call Minutes", , Exh. C-(2016-37)-15. 
Conference Call Minutes, p. 4. 
Letter from Accord Secretariat on behalf of Steering Committee to 1111, 
Exh. C-(2016-37)-87. 
Notice of Arbitration against 
Notice of Arbitration against , para. 61. 
- Response to Claimants' Notice of Arbitration('- Rt>sponse"), 10 November 2016, paras. 3, 
10-14. 
- Response, para. 20; See also para. 61. 
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SC decisions. In any event, the Claimants submit, the record shows that the SC did in fact 
thoroughly review, analyze, and deliberate on the Unions' claims before reaching a decision. 70 

C. Tribunal's Analysis 

48. Analysis of the Respondents' Admissibility Objection must start with the text of A.J.ticle 5 of the 
Accord, which provides in relevant part: 

49. 

50. 

51. 

52. 

70 

71 

T2 

Dispute resolution. Any dispute between the parties to, and arising under, the terms of 
this Agreement shall first be presented to and decided by the SC, which shall decide the 
dispute by majority vote of the SC within a maximum of21 days of a petition being filed 
by one of the paities. Upon request of either party, the decision of the SC may be 
appealed to a final and binding arbitration process .... 

The respective Patties agree that the Unions took the first step in the A.J.ticle 5 procedure, 
"present[ing]" the dispute to the Steering Committee ~tion, when they submitted to 
the Stee1i.ng Committee a charge against- on--and achat·ge againstllll 
on _ _ 11 

The Parties disagree, however, about whether the outcome of the Stee1i.ng Committee's decision­
making process in respect of those charges constih1ted a "decision" for pmposes of Article 5 so 
as to allow the Claimants to request that the disputes be refened to arbitration. The Patties each 
rely upon the text of A.J.ticle 5, its context within the Accord, and the overall nature and purpose 
of the Accord, but they disagree about (i) any f01m and content requirements of a Steering 
Committee "decision;" (ii) the effect of the reference to "majority vote;" and (iii) the meaning of 
tenn "appeal" 

First, as to the fonn and content of a decision, the Respondents argue that a "docmnent 
demonstrating a deliberate and methodical assessment of the merits of the claims" containing a 
"detailed analysis of the at·guments made or evidence submitted ... or the positions expressed" is 
required, because without such a docmnent, "there is no prior decision" for an arbitral tribunal to 
assess.n But the text of Alticle 5 does not prescribe any such requirements for the content of a 
decision or the methodology the Steering Committee must follow to reach one. The Tribunal has 
no warrant for reading into Article 5 specific requirements that the Accord signatories did not 
adopt. 

Indeed, if anything, the requirement that the Stee1i.ng Committee decide a dispute within 21 days 
of the filing of a petition strongly indicates that Article 5 does not contemplate an extensive 
written and evidentia1y procedure. To the extent that there might be expectations as to the 
minimal process the Steering Committee must unde1take, the record here reflects a thorough 
process by which it assessed these claims: it first established an investigation committee; the 
investigation committee met with and exchanged wiitten communications with the respondent 
brands; the investigation committee rep01ted back to the Steering Committee; and the Stee1i.ng 
Committee then reviewed at1d assessed the respective positions of the Unions and respondent 
brands for each chat·ge. Although the Steering Committee was unable to fonn a maj01ity with 
respect to "the me1its" of the chat·ges, it did agree on ce1tain as ects of each char e for exainple, 
with resp~ , that it was responsible for , and with 
respect to~ til early 2016 it lacked a systematic management system to eal with the 

Claimants' Reply, paras. 19-22. 
Charge with Acco--rd Steerin° Co1lllllittee filed by IndustriALL Global Union and UNl Global Union against 
...... , , Exh. C-(2016-36)-53; Charge with Accord Steering Co1lllllittee filed by 
~ oba Umon an UNl Global Union against. , dated_ , Exh. C-(2016-37)-85. 
Respondents ' Memorial, para. 20. 
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Accord and manage remediation). The Steering Committee then came to an overall conclusion 
that it reflected in writing. 

Specifically as to the- charge, the record shows the Steering Committee appointed an 
"Investigation Colllllllttee" to assess the charge. The Investigation Committee met with­
representatives and received extensive doclllllentation from _ , which it was ~ 
review thoroughly within the 21-day period. 73 The Investigation Committee members agreed on 
some issues, incl~ding--r~sponsibility for the acts of a fonner subsidiary, and rep01ted 
back to the Steenng C~mng a conference call on .... , when the charges were 
discussed amongst the Steering Committee as a whole, in~ ILO Chair. The brand 
representative and the union representative on the Investigation Committee acknowledged their 
areas of agreement and likely disagreement. The ILO chair concluded that "the SC is unable to 
reach a decision on the merits of the charge filed against _ ," and all members of the 
Steering Committee agreed that the pa1ties be fo1mally i~'of the outcome of the SC 
decision, noting that in this decision and according to the Dispute Resolution process the Trade 
Unions have the right to proceed to arbitration . . . . "74 

Accordingly, on __ , the Accord Secretariat f01maUy informed- "on behalf of 
the Accord Stee~e .. . of its decision regarding the recent ch~at letter noted 
that following an investigation, the Steering Committee had agreed to send to a 
statement, which was entitled "Accord Steering Committee decision, adopted 
That statement noted that the "SC does not agree on the merits of this case" but that it had agreed 
on ceitain principles relating to responsibility of brands under the Accord. 75 

Specifically as to the 1111 charge, the record shows that the Stee1M· Committee again 
appointed an "Investigation Committee" to assess the ~ As in t11e process, the 
Investigation Committee met with representatives of - · which then proVl ed a written 
response to the charges. 1111 provided further inf01mat1on in response to the Investigation 
Committee's requests. 76 At a meeting on _ , the Steering Committee discussed the 
~eed to provide- with an extens1011 of time to provide fmther evidence. On 
--· after further ~ges of inf01mation and meetings among - and the 
Invest1gat1on Committee, the Steering Committee discussed the charge again. 77 ~stigation 
Committee there repo1ted that while it agreed that - did not have a "systematic or holistic 
management system in place to deal with the Acco1~ manage remediation until early 2016," 
the brand representative and union representative on the Investigation Collllnittee were llllable to 
agree on a joint recommendation to the Stee1ing Committee. 78 

Following a discussion among all voting and non-voting members of the Steering Committee, 
the three brand representatives recorded that they "do not find that the charge has me1it," while 
the three union representatives recorded that they "find that the charge has merit." The minutes 
uf tl.tt: tdernuft:n:m:t: uule 1.1..ial Ll.tt: "SC was lht:rt:furt: llllahk Lu real:l.t a del:isiun uu tht: lllt:Iils uf 
the charge filed against Ill- By letter dated __ , on behalf of the Steering 
Committee. the Accord Secretariat advised- ~egarding the charge brought 
by [the Unions]."79 The letter rep01ted t~ollowing investigation of the charge by two 

Steering Committee Conference Call Minutes, 
Steering Committee Conference Call Minutes, 
Letter from Accord Secretaiiat on behalf o 
Exh. C-(2016-36)-55. 

, p . 2, Exh. C-(2016-36)-54. 
, p. 3, Exh. C-(2~54. 

Steenng Committee to _ , - • p. 2, 

Stee1ing Committee Quarterly Face-to-Face Meeting Minutes, , p. 12, Exh. C-(2016-37)-86. 
Stee1ing Committee Conference Call Minutes, dated . E • . C-(2016-37)-15. 
Steering Committee Conference Call Minutes, dated . E . ~ 
Letter from Accord Secretariat on behalf of Steering Colllllllttee to , .... , p. 1, Exh. C-
(2016-37)-87. 
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Likewise, in the context of international arbitration practice generally, while the Respondents 
point to sources suggesting a general expectation of confidentiality among commercial users of 
international arbitration, 123 and the Claimants observe a trend towards greater transparency, 
pa1ticularly in the context of investor-state arbitration, 124 no such practice or trend could 
substitute for the Tribunal's careful consideration of the coITect balance to be stmck in light of 
the pa1ties, their dispute, and the underlying arbitration agreement. In the course of that 
consideration, the Pruties agree that the Tribunal should take into account concerns of fairness 
and efficiency and draw guidance from the Accord framework. 125 

In the Tribunal's view, this case cannot be characterized either as a classic "public law" 
arbitration (involving a State as a pruty) or as a traditional commercial arbitration (involving 
private patties and interests), or even as a typical labor dispute. A number offeatures distinguish 
the Accord from such categorizations, including (a) the creation of the Accord in the wake of the 
Rana Plaza tragedy; (b) the number of signat01ies to the Accord ( over 200 as at the date the 
arbitrations were commenced); (c) the nmnber of supplier facto1ies affected by the Accord (over 
1600);126 (d) the number of workers in the Ready-Made Garment industry protected by Accord 
(over 2 million);127 (e) the involvement of international organizations in the negotiation and 
governance of the Accord (including the ILO); 128 (f) the involvement of States and State entities 
in the negotiation and oversight of the Accord (including the goverument of Bangladesh);129 

(g) the involvement of Bangladeshi and international non-governmental orgruuzations as 
witnesses to the Accord and in an advis01y capacity; 130 and (h) the public nature of the Accord 
itself and many associated documents, as well as detailed information about factory remediation 
under the Accord. 131 

These factors give rise to a genuine public interest in the Accord, including on the prut of other 
stakeholders who would have a direct interest in its interpretation. In the Governance 
Regulations, the Stee1ing Committee expressly recognized the need for "transparency and public 
communication in order to build trust and confidence among the workers and the wide 
community of those who are affected by the implementation of the commitments set forth in the 
Accord. " 132 The T1ibunal is therefore not inclined to impose a blanket confidentiality order of the 
nature sought by the Respondents. On the other hand, the Ttibunal must take into account 
competing factors stemming from the language of the Accord and the practice under it, which 
point to an obligation to protect ce1tain information about the paiticipating brand compaili.es. 

As noted at paragraph 10, the Accord contains provisions both promoting transparency and 
protecting confidentiality of signat01y brands. Under the heading "transparency and reporting," 
Atticle 19 requires the Steering Committee to "make publicly available and regulai-Iy update 
information on key aspects of the programme." While this requirement includes publishing 
compliance data, safety inspector reports for "all fact01ies," and a list of "all suppliers in 
Bangladesh (including sub-contractors) used by the signat01y compruues," Atticle 19 also 
contains the express limitation that ' 'volun1e data and information linking specific compruues to 
specific factories will be kept confidential." 

Respondents' Memo1ial, paras. 95-102. 
Claimants' Submission, paras. 63-64. 
Claimants' Submission, para. 63; Res ndents' Memorial, para. 88. 
Notice of Arbitrntion against , para. 4. 
Notice of Arbitration against , para 5. 
Accord, Arts. 4 , 7. 
Accord. Arts. 6. 7, 20 (referring to Bangladeshi government), Art. 24 (refening to other governments as 
potential donors). 
Accord, Arts. 7, 20. 
See generally www.bangladeshaccord.org. 
Governance Regulations, adopted 24 September 2013, amended 10 July 2014, Exh. R-1. 
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